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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 25th day of August, 1992

THOVAS C. Rl CHARDS,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-12634
V.

EDWARD A. HERSON,

Respondent .

N N N N N N N N N N N N N N

OPI Nl ON AND ORDER

The respondent, pro se, has appealed fromthe oral initial
deci sion Adm nistrative Law Judge Patrick G Geraghty issued in
this proceeding on July 17, 1992, at the conclusion of an
evidentiary hearing.” By that decision, the | aw judge affirned
an energency order of the Adm nistrator revoking respondent's

student pilot certificate for his alleged violations of sections

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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61.3(a) and (c) of the Federal Aviation Regulations (FAR 14 CFR
Part 61) and Section 610(a)(2) of the Federal Aviation Act of
1958, as anmended (49 USC 1430(a)(2)).*® For the reasons discussed
bel ow, we will deny the appeal.
In the June 26, 1992 energency order of revocation, which
served as the conplaint in this action, the foll ow ng
al | egations, anong others, are nade:
1. By Energency Order of Revocation dated August
6, 1990, issued by the Adm nistrator of the
Federal Aviation Adm nistration (FAA), the
Student Pilot Certificate then held by you
was revoked for violations of the Federal
Avi ation Regul ations set forth therein, which

i ncl uded student pil ot-passenger-carrying
operations, and unaut horized operation of

’FAR sections 61.3(a) and (c) and Section 610(a)(2) of the
Act provide, in relevant part, as follows:

"861.3 Requirenent for certificates, ratings, and
aut hori zati ons.

(a) Pilot certificate. No person may act as pilot in command
or in any other capacity as a required pilot flight crewenber of
a civil aircraft of United States registry unless he has in his
personal possession a current pilot certificate issued to him
under this part...

*

* * * *

(c) Medical certificate. Except for free balloon pilots
piloting balloons and glider pilots piloting gliders, no person
may act as pilot in conmmand or in any other capacity as a
required pilot flight crewrenber of an aircraft under a
certificate issued to hi munder this part, unless he has in his
personal possession an appropriate current nedical certificate
i ssued under part 67 of this chapter...."

"Sec. 610(a) It shall be unlawful --

* * * * *
(2) For any person to serve in any capacity as an airman in
connection with any civil aircraft, aircraft engine, propeller or
appl i ance used or intended for use, in air comerce w thout an
airman certificate authorizing himto serve in such capacity, or
in violation of any term condition, or limtation thereof, or in
violation of any order, rule, or regulation issued under this
title...."
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aircraft in acrobatic flight.

2. By Consent Judgnent dated Novenber 4, 1991
i ssued by the United States District Court
for the District of Colorado, as result of
your operation of aircraft on Septenber 30,
1990, and on two occasi ons on Novenber 25,
1990, as pilot-in-command at a tinme which you
did not possess an Airman (pilot) Certificate
or an Airman Medical Certificate, and in
acrobatic flight, you were permanently
enj oi ned fromoperating or piloting any
aircraft until such tinme as you held an
appropriate Airman (pilot) Certificate and a
valid Airman Medical Certificate issued by
the FAA under the rules and regul ati ons of
t he FAA

3. On or about April 11, 1992, you, as pilot-in-
command, operated a civil aircraft on a
flight in air commerce, carrying parachute
j unpers as passengers, originating and
term nating at the Frederick-Firestone
Airstrip, Frederick, Colorado.

4. On or about April 25, 1992, you, as pilot-in-
command, operated a civil aircraft on a
flight in air commerce, carrying parachute
j unpers as passengers, originating and
term nating at the Frederick-Firestone
Airstrip, Frederick, Colorado.

5. On or about May 9, 1992, you, as pilot-in-
command, operated a civil aircraft on a
flight in air commerce originating and
term nating at the Frederick-Firestone
Airstrip, Frederick, Colorado.

6. On the occasion of the flights set forth in
par agr aphs 3 through 5 above, you were not
the hol der of either a current airman (pilot)
certificate or an appropriate, current airman
medi cal certificate.[?]

*The conplaint also alleged that the respondent was issued a
Medical Certificate and Student Pilot Certificate (No. DD
0979165) on May 29, 1992. It is this certificate that the
enmer gency order revokes.
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The | aw j udge concl uded that the unlawful flights had occurred as

al | eged.

I n support of his charges, the Adm nistrator produced three
skydi vi ng students of respondent's who testified about one or
nmore of the three flights in issue. As to the April flights, two
of the witnesses indicated that they, while standing cl ose by,
had observed respondent and several junpers enplane, with
respondent assuming the pilot's seat and the others positioning
t hensel ves on the floor of the aircraft. They further observed
respondent taxi to the runway, take off, and, after a short
flight during which the junpers exited the aircraft, return to
the airport with no one else in the aircraft with him As to the
May flight, respondent was observed to be the only occupant of
the aircraft when it taxied to the runway for takeoff and when it
returned to hangar area after a brief flight.

Respondent, in rebuttal, established that the
Adm nistrator's witnesses were not in a position to see who was
in fact at the controls of the aircraft once it |eft the hangar
area, and he called tw skydiving students who testifi ed,
consistent with his own testinony, that they had not seen him
pilot the aircraft on the dates in question. One of his
Wi t nesses, noreover, testified that on one of the dates he had
seen the "regular” pilot enplane after respondent had taxied the
aircraft to the end of the runway, a |ocation not observable from

t he hangar area. Respondent maintained, in effect, that it was
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not uncommon for himto taxi the aircraft to the runway's end
before the first operation of the day so that the pilot could
wal k the runway while inspecting it for danmage, such as snal
animal created "potholes,” or other problens.® He also
mai nt ai ned that the Adm nistrator's w tnesses nust have been
m st aken because they asserted that respondent was wearing his
skydiving helnmet while piloting the aircraft, whereas he would
never do that because he would not be able to use the aircraft
radi o headset.’

The | aw judge, after thoroughly review ng the parties
evi dence in considerable detail, found the testinony of the
Adm nistrator's witnesses to be nore credi ble and probative.
Whil e the respondent in his brief urges us to find that the | aw
judge did not give adequate consideration to several factors that
t he respondent believes should have been dispositive in his
favor, he has not denonstrated that the | aw judge gave
insufficient weight to any matter on which there was testinony at
the hearing, nor has he identified any factor which would warrant

di sturbing the law judge's ultimte concl usion, based in |arge

‘Al t hough respondent's evidence purported to explain how the
Adm nistrator's wtnesses mght erroneously believe that he had
been the pilot because they had seen himtaxi the aircraft from
the hangar area, it did not explain how they could al so be
m staken as to his being the pilot when he taxied back, alone, in
the aircraft. No explanation was offered for the pilot to | eave
the aircraft after |anding but before parking the aircraft at the
hangar area.

*The Administrator counters with the observation that an
unl i censed individual, especially one with respondent’'s violation
hi story, would not l|ikely be concerned wwth facilitating his
ability to converse wwth air traffic control
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part on his credibility assessnents of the various w tnesses,
that respondent had piloted the aircraft as alleged.®
Respondent' s di sagreenent with that conclusion rests, at least in
part, on his m staken belief that the Adm nistrator could not
prevai|l unless he produced a witness who had actually seen
respondent fly the aircraft, rather than just taxi it. W agree
with the Adm nistrator that there was sufficient circunstanti al
proof for the law judge to find that respondent was the pilot of
the aircraft both when the Admnistrator's w tnesses could see
hi m and when they could not.’

Last, we note that respondent, after the briefs had been
filed, submtted affidavits fromthe two individuals who were
enpl oyed by himas junp pilots on the dates in question in the
conpl aint, but who could not, according to respondent, be | ocated
intime to make an appearance at the hearing.® Al though the
subm ssi ons appear to provide nostly cunul ative rather than new

I nformation pertinent to the issues the |aw judge deci ded, we

°As the Administrator points out in his reply brief, the
exi stence of section 821.11 in the Board's Rules of Practice does
not, as the respondent appears to believe, denonstrate that the
| aw j udge had erroneously advised the respondent that the hearing
date coul d not be postponed. That rule, by its express terns,
relates to extensions of tinme to file certain docunents, not to
conti nuances for hearings.

‘W al so agree with the Administrator that the respondent
cannot now attack the credibility of the Adm nistrator's
W t nesses by suggesting notives for bias for which there is no
evidentiary support in the record.

°No certificate of service reflecting that copies of the
affidavits were furnished to the Adm nistrator was included, and
the cover letter submtting them does not indicate whether the
Adm ni strator was served.
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have not considered themin evaluating the respondent's
objections to the initial decision, for the Board will not accept
and review on appeal evidence that was not part of the record
before the | aw judge.

ACCORDI NGLY, I T IS ORDERED THAT:

1. The respondent's appeal is denied, and

2. The initial decision and the energency order of

revocation are affirned.

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi nion and order.



